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INTRODUCTION
Since the establishment in 1997, YUCOM has been constantly and successfully
providing legal assistance to victims of human rights violations (to minority
groups, human right defenders, journalists and others) before relevant national
bodies and courts, as well as European Court for Human Rights and UN Committee for Human Rights. Our Free legal Aid team consists of three attorneys
and 4 lawyers, working full time on the free legal aid cases. As the results of
strategic litigation that YUCOM is continuously providing, many different legislative changes were brought in order to create more efficient protection of
human rights before national authorities, European Court on Human Rights
and UN Committees.
YUCOM is widely recognized as an organization with know-how for rendering legal aid and advocating for changes in the legislation. Since the establishment, YUCOM advocates for respect for the principles of the rule of law on national and regional level. YUCOM is recognized as an organization advocating
for human rights and reform of legislation and as a member of numerous networks and coalitions has both capacity and long-term experience in successful
leading of campaigns for the reform of legislation and legal practices.
The main achievements in advocacy are the adoption and implementation of
a number of important laws, Amnesty law, Law on Free Access to Information,
introduction of provisions against Violence against Women into the Law on
Labour Relations, Law on Educational system, Law on Ombudsman, Provisions
on family violence, the introduction of hate crime into Serbian legislation,
YUCOM advocated for sanctioning torture as a criminal act and incorporation in
the amended Criminal (Penal) Code of the Republic of Serbia, YUCOM has pioneered in the initiative to decriminalize defamation, led campaign for the adoption
of a Law on NGOs, advocated for adoption of Anti-discrimination Act, and many
others. YUCOM is member of the working group for drafting the Law on Free Legal
Aid that is in the final stage, as well as supported drafting numerous laws, currently
the Law on Missing Babies that Serbia has to adopt as a result of the European
Court on Human Rights judgment against Serbia.
Since 2005, YUCOM started filing cases to the European Court for Human
Rights and is currently in the procedure before ECHR with cases that received
a confirmation of priority before that Court. In March 2007, YUCOM won a case
(V.A.M. vs. Serbia) before the European Court of Human Rights. This represents
the first ECHR judgment against Serbia, obliging Serbia to pay compensations
to the victims.
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Results of the YUCOM strategic litigation were, inter alia, in changing the
constitutional provisions to provide more efficient protection before national
authorities. YUCOM has also shown a strong commitment in setting limits of
freedom of expression in order to combat racism and intolerance in Serbian
society. In that sense it had successfully advocated for hate speech incrimination, realized a research focused on the implementation of media laws in their
parts that concern promotion of tolerance and ban discrimination and hate
speech and led numerous hate speech cases. YUCOM cooperates with various
civil society organizations providing and protecting human rights in Serbia.
The role of CSO`s, which are engaged in providing free legal aid to victims of
human rights violations, such as YUCOM, is important in order to identify and
participate in the legislation changing process with direct experience of work
with victims and relevant researchers in this field.
Another important moment is the role of the National Convention on European Union in Serbia (NCEU), which is genuine and innovative collaborative
network model that gathers CSOs from different areas and expertise around
the idea to enable participation, meaningful contribution and monitoring of
Serbia - EU accession negotiation within all 35 negotiation chapters. The NCEU
is organized within 21 Working groups each managed by a CSO or CS consortium and gathering network of other relevant and interested CSO (non-governmental organizations, professional associations, business and trade unions,
academic community, list not being exhaustive). Within 21 WGs there are 300
CSOs actively taking part in dialogue with relevant representatives of government and administration structures involved in the negotiation process (negotiation team, ministries, National Assembly).
YUCOM, as the Coordinator of National Convention on EU working group for
the implementation of the Action plan for Chapter 23, is monitoring the implementation of all activities prescribed in the AP, including those related to the
status and position of victim (aggrieved) in Serbian national legislation. Apart
from monitoring, YUCOM is responsible for provide early warnings regarding
non-implementation or mis-implementation of those activities.
Accession negotiations are the final stage of the integration process of candidate country to the European Union. It negotiates about the conditions for
the candidate country to accesses the EU, which are basically related to the
harmonization of domestic legislation with the EU acquits.
The new approach of the European Commission’s to negotiations with the future Member States requires that negotiations about Chapters 23 and 24 need
to be open first, which cover the area of judiciary and fundamental rights, justice, freedom and security. Chapter Judiciary and Fundamental Rights is new,
it was introduced after the sixth wave of the EU enlargement. Policies of the
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judiciary and fundamental rights aim at preserving and enhancing the European Union as an area of freedom, security and justice.
Meeting the requirements of this chapter, Serbia needs to implement a number of reforms and activities that have a direct impact on the daily life of
citizens. In terms of content, Chapter 23 is divided into four thematic areas,
which include: judicial reform, anti-corruption policy, fundamental rights and
the rights of EU citizens. Independent judiciary, with necessary capacities to
maintain and protect the rule of law is the cornerstone of these policies. In the
European Union, perceiving the importance of the existence of independent
and efficient judiciary, it is defined a series of recommendations for achieving
the impartiality, integrity and high standards of the judiciary. It requires a serious commitment to eliminating external influences on the judiciary, allocation
of adequate financial resources and training. In addition, Member States are
required to effectively fight corruption, because it represents a threat to the
stability of democratic institutions and the rule of law. Subject that is discussed
in this chapter refers to the fulfilment of the political criteria that are an essential precondition for further integration. There are few regulations at EU level
governing this area and most of them are left to the Member States to regulate these issues on the best way and to comply with standards that are the
foundation of the European Union.
Considering that the aim of the negotiations is that a candidate country joins
the EU, it is necessary to establish mutual trust and to ensure the functionality
of the system, respecting the values of the European Union itself.
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ABOUT THE PROJECT
This report was conducted as part of the Victims’ rights project, financed by
Balkan Trust for Democracy, which has the implementation period April 2016
- March 2017.
The main objective of this project was enhancing the status and rights of the
aggrieved and victims in the criminal proceeding, which was implemented by
identification of the necessary legal changes in the criminal legal framework
(identification of implementation issues), networking for the cause of improving the free legal aid provision to victims and tracking the implementation of
the measures within the Chapter 23 requirements in Serbia.
YUCOM provided legal analysis on the existing legal provisions tackling the issue of the protection of the aggrieved (victims) within the criminal procedure.
This analysis detected all the flaws in the protection and included examples
of bad practices in Serbia, and was later on presented on the round table that
was held with all relevant State Authorities and other relevant stake holders
present and included in the debate. This meeting brought very important discussion with not only CSOs representatives, but also representatives of Ombudsman, Judicial Academy, Serbian Bar Association, Judges, State prosecutors
and Medias.
This report will become the advocacy tool for changes as it contains the analysis from the desk research, results of the round table discussion, problems in
practice, as well as information on implementation of the activities prescribed
by the Action Plan for Chapter 23 of the EU integrations.
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STATUS OF AGGRIEVED (VICTIMS)
WITHIN THE POSITIVE LEGISLATION
OF THE REPUBLIC OF SERBIA
The status of the aggrieved in criminal proceedings is primarily regulated by the
Criminal Procedure Code (hereinafter referred to as “the CPC”). The status of underage victims of criminal Code is regulated by the Law on Juvenile Criminal
Offenders and Criminal Protection of Juveniles1. When it comes to domestic violence offense, it has recently entered into force the Law on the Prevention of
Domestic Violence2, whose implementation has been delayed until June 1, 2017,
therefore in the moment of writing this analysis it has not entered into force yet.
The following presentation will focus on the overall situation of the aggrieved in
the criminal proceedings regulated by the Criminal Procedure Code.
The aggrieved within the criminal law of the Republic of Serbia is not a party in
the proceedings, but a secondary procedural subject. The legal definition of the
aggrieved is: “aggrieved” “is a person whose personal or property right has
been violated or threatened by the criminal offence.”3 The definition does
not recognize the concept of a victim and equalizes persons whose property and
non-property rights have been violated, which indicates the further unfavourable
position of the aggrieved, particularly considering a particularly vulnerable aggrieved as there are victims of rape, victims of hate crimes or persons who are indirect victims of a murder (families of the murdered) and other criminal offenses that
in addition to property provoke also large non-property harm to the aggrieved.
The rights of the aggrieved in the criminal proceedings are regulated by Article
50 of the CPC which is read in its entirety:

The rights of the aggrieved
Article 50
An aggrieved has the right:
1. to submit a proposal and evidence to assert damage claim and to propose interim measure for providing it;
2. to point out the facts and propose evidence which are relevant to the
subject of proof;
1 “Official Gazette of the Republic of Serbia”, no. 85/2005
2 “Official Gazette of the Republic of Serbia”, no. 94/2016
3 Article 2, paragraph 1, item 8 of the Code of Criminal Procedure
“Official Gazette of the Republic of Serbia”, no. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013 and 55/2014)
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3. to hire an attorney from the ranks of lawyers;
4. to take into consideration the files and objects which serve as evidence;
5. to be informed on the dismissal of criminal charges or withdrawal of public prosecutor from criminal prosecution;
6. to file a complaint against the decision of the public prosecutor not to
take or refrain from criminal prosecution;
7. to be informed about the possibilities to take over the criminal prosecution itself and to present charges;
8. to attend the preliminary hearing;
9. to attend the main hearing and to participate in exposing evidence;
10. to file a complaint against decision on the costs of the criminal proceedings and awarded damage claim;
11. to be informed of the outcome of the proceedings and that the final judgment is delivered;
12. to undertake other actions when it is specified by this Code.
The aggrieved may be denied the right to revise the files and objects until he/she is
examined as a witness.
Rights of aggrieved, enumerated in this manner, contain numerous deficiencies both in the legal formulation, and in their practice implementation.
1. Damage claim of aggrieved: an aggrieved has the right to assert a
damage claim, but the court is not obliged to decide about it within criminal proceedings. As a result of this policy deciding on the damage claim
has become an exception, and addressing to litigation procedure has become a policy. The aggrieved has to conduct litigation procedure at his/
her own expense, and these litigation procedures are often unreasonably
long lasting, exposing aggrieved to additional victimization through the
judicial system, thus many people choose not to institute proceedings for
realizing damage claim.
2. Pointing out the facts and proposing evidence: an aggrieved has the
right to point out the facts and propose evidence which are relevant to the
subject of proof, but this law does not correlate with the corresponding obligation of the court or the Public Prosecutor’s Office to take these evidence and
facts into consideration, which is why evidence proposals of the aggrieved are
often simply ignored by the authority that conducts the proceedings.
3. Hiring an attorney: an aggrieved has the right to hire an attorney, but
the aggrieved who do not have the funds to hire an attorney, which are the
most numerous ones, are in a very tough position. Although Article 59 of
the CPC prescribes the possibility that a subsidiary prosecutor, when a criminal proceedings is conducted for a criminal offense which is punishable by
imprisonment for a term exceeding five years, at his/her request, appoint a
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legal representative if it is in the interest of procedure and if the subsidiary
prosecutor, according to his/her financial situation, cannot bear the costs of
representation. This provision applies only to the subsidiary prosecutor, but
those are rare cases in practice and very rarely applied. In the absence of a
law which would regulate the provision of free legal aid to aggrieved, those
who cannot afford an attorney largely remain unprotected.
Revising documentation and studying the case: if an aggrieved at the
same time is a witness within the proceedings, he/she does not have the right
to revise case documentation before he/she makes a statement as a witness.
Complaint rejection notice and prosecutor’s withdrawal from prosecution: Although this right is guaranteed to the aggrieved, the CPC remains incomplete in the part referring to the obligation of the prosecution to inform the aggrieved. Namely, Article 51 of the CPC prescribes: If
the public prosecutor for a criminal offense, prosecuted ex officio, dismisses
the criminal charges, suspends the investigation or withdrawals from prosecution until the indictment is confirmed, the aggrieved must be informed
on it within eight days and to be instructed that a complaint can be immediately filed to the higher public prosecutor. Then in paragraph 2 of the
abovementioned Article reads as follows: An aggrieved has the right to file
a complaint within eight days from the moment of receiving notice and
instruction from the paragraph 1 of this Article. If the aggrieved has not
been informed, a complaint may be filed within three months from the
date when the public prosecutor dismissed the charges, suspended the
investigation or withdrew from prosecution. From this legal formulation
remains unclear whether the prosecution is obliged to inform the aggrieved
or not, but in practice it seems that it often happens that the aggrieved has
not been informed. On the other hand, the time limit of three months to file
a complaint for the aggrieved who has not been informed about the complaint rejection is set as impossible, since the only way for the aggrieved
to be informed on complaint rejection, suspension of the proceedings or
withdrawal from the prosecution is that prosecution informs on it.
Complaint against the decision of a public prosecutor: although there
is the right to file a complaint against the decision of a public prosecutor to
assume or withdrawal from prosecution, this complaint is not an effective legal remedy because public prosecution, whom a complaint is addressed to,
often directly rejects this complaint without or with very poor explanation.
The right to be informed about the possibility to assume the prosecution and to represent the prosecution: although it has the right to be
informed about the possibility to assume the prosecution if the prosecutor
withdraws, Article 52, paragraph 4 of the CPC prescribes: If an aggrieved is
not present at the preliminary hearing or main hearing, although he/she has
been a duly summoned or if the summons could not have been served to
him/her due to his/her failure to report to the court changes of address or
residence, it shall be considered that the prosecution will not be continued
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and the court will issue a decision on the suspension of the proceedings or
the judgement dismissing the charges. This formulation does not recognize
the term of a justified absence of the aggrieved and puts it in a very unfavorable position where the right to assume the prosecution can be lost.
8. The right to appeal: an aggrieved has the right to appeal against the
judgment only in the case when he/she appeals against the decision on
the damage claim or a decision on the costs of the proceedings. Thereby,
his/her position, when it comes to the responsibility of the defendant and
the decision on criminal sanctions, entirely depends on the will of the competent public prosecutor to appeal against the judgment. If the prosecutor
has assumed the prosecution from the aggrieved, he/she has the right to
appeal based on all legal grounds, which rarely happens in practice.
 An aggrieved as a witness within the proceedings: Article 95 Paragraph 3
of the Criminal Procedure Code prescribes: “A witness will be asked to provide
his/her first name and surname, personal identification number, the name of
father or mother, temporary residence, permanent residence, place and year
of birth and his/her relationship with the defendant and the aggrieved. The
witness will be warned that he/she is obliged to notify the authority of the procedure about the change of address of temporary or permanent residence”. In
any case, the aggrieved is obliged as all other witnesses to leave his/her personal data available to the defendant and his/her defense, exposing himself/
herself to additional risk of re-offending or retaliation. Even the provisions that
regulate questioning special vulnerable witness does not regulate this issue.
The only way to protect his/her own personal data is a status of a protected
witness, which in practice is usually granted in certain criminal proceedings
for war crimes and organized crime.
 Particularly vulnerable witness: Article 103 of the CPC regulates the conditions for obtaining the status of a particularly vulnerable witness: A witness
who is, due to his/her age, life experience, lifestyle, gender, health, nature,
manner and consequences of the committed criminal offence, or other circumstances of the case particularly vulnerable, the procedural authority can
ex officio, at the request of the parties or the witnesses himself/herself determine the status of a particularly vulnerable witness. Although generally determined, these conditions are met in insufficient number of cases according
to the authority who conducts the procedure, therefore the result is a small
number of granted status for vulnerable witnesses. An aggrieved is rarely instructed about this law, and special mode of questioning, rarely applicable,
involves the use of technical means and special room for questioning of witnesses, in order not to be in the same room with the defendant.
 Deferring criminal prosecution: institute of deferring criminal prosecution
entirely exclude the participation of the aggrieved. The law does not allow
participation of the aggrieved in this case, does not ask for his/her approv-
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al, there isn’t the right to appeal, and the aggrieved does not even have the
right to revise documentation relating to the obligations which defendant has
undertaken and fulfilled. This legal solution is particularly contradictory taking into account that one of the obligations that the public prosecutor can
impose upon the defendant and to eliminate the detrimental consequences
caused by the criminal offense or to compensate the caused damage.
Plea Agreement is another institute that has relatively recently appeared
in domestic criminal law and it also completely excludes an aggrieved
from participation in this process, which additionally exacerbates the situation of the aggrieved, since unlike the opportunity where it is defined
the condition that criminal prosecution can be deferred for crimes that
carry a penalty of imprisonment up to five years, similar limitation does
not exist for the plea agreement and it can be concluded for all criminal
offences. The law does not even prescribe the obligation to invite the aggrieved to the hearing regarding the plea agreement, nor the possibility
of filing an appeal to this agreement.
Assistance in obtaining evidence: Article 19 of the Criminal Procedure
Code prescribes:

All public authorities are required to render necessary assistance to the public prosecutor, the court or other authority conducting proceedings, as well as to the defendant and his defense attorney at their request with the aim of collecting evidence.
The aggrieved remains omitted from this provision, since he/she is not considered
as a party within the proceedings and thereby his/her position is more exacerbated, as there are supporting actions that only officials may require and implement
such as: to review security camera of video surveillance, to require reports on the
use of base stations of mobile operators and similar. The aggrieved has the right
to propose these actions to be undertaken, but, as abovementioned, there is no
corresponding obligation of public authorities to act in that manner.




Unlimited duration of the investigation: Criminal Procedure Code
does not specify the period how long it takes to complete the investigation, but only in principle regulates the obligation of the prosecution
to directly inform the supreme public prosecutor on the reasons why the
investigation has not been completed within 6 months. These legal provisions open up the possibility for unreasonably long duration of the investigation that leads to the violation of the rights both of the aggrieved, and
defendants within criminal proceedings, and it often happens that cases
become out of the date because of the length of the investigation and
that offenders have not been sanctioned, but the aggrieved stays unsatisfied in his/her necessity to achieve justice before the court.
Assumption of criminal prosecution after the indictment: Article 52 of the
CPC stipulates: If after the indictment is confirmed the public prosecutor
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declares that he/she is dismissing charges, the court will ask the aggrieved
if he/she wants to assume criminal prosecution and represent the prosecution. If the aggrieved is not present, the court will within eight days
inform him/her that the public prosecutor has dismissed the charges and
advise him/her that he/she may declare if he/she wants to assume criminal prosecution and represent the prosecution.
The law also stipulates the following: The aggrieved is required immediately, or within eight days of receiving the notice and advice referred to in paragraph 1 of this Article, to declare whether he/she wants to assume criminal prosecution and represent
the prosecution, and if he/she has not been informed - within three months from
the date when the public prosecutor has stated that he is dismissing the charges.
In the same way as within the provisions regulating the objection of an aggrieved
against dismissing criminal charges or withdrawal from prosecution, i.e. suspending
the investigation, is not precisely defined by this Article whether the court is obliged
or not to inform the aggrieved about the prosecutor’s withdrawal from prosecution,
considering that first paragraph stipulates that obligation, and that the second paragraph leaves the possibility that the court does not inform the aggrieved and again
defines a time limit of 3 months for the aggrieved who has not been informed. The
aggrieved should not be penalized by losing the right to take over the prosecution
in the event of failure of the competent authority to inform him/her.
 Another legitimate inconsequence that adversely affects the position of an
aggrieved is reflected in Article 331 of the CPC, which regulates the obligation
of the public prosecutor to file an indictment within 15 days from the date
investigation is concluded. According to the above-mentioned Article: The
aggrieved is required immediately, or within eight days of receiving the notice
and advice referred to in paragraph 1 of this Article, to declare whether he/she
wants to assume criminal prosecution and represent the prosecution, and if
he/she has not been informed - within three months from the date when
the public prosecutor has stated that he is dismissing the charges.
 The position of the aggrieved in the appeal proceedings : Article 447 of
the CPC that regulates scheduling a second instance of the panel and informing the parties stipulates: A defendant or his/her defense counsel, subsidiary
prosecutor, private prosecutor or their attorney who requested within the time
limit specified for filing an appeal or a response to an appeal to be notified
about the session or who proposed a hearing to be held before the court of
second instance, will be notified about the session of the panel. The omission
of the obligation to inform the aggrieved who has not expressly requested
within a complaint to be informed is completely unjustified, especially considering the very limited grounds for appeal on the side of the aggrieved.
 Extraordinary Remedies: an aggrieved is completely excluded from the
proceedings under extraordinary remedies and has no right to declare
any extraordinary legal remedy, which forces him/her to entirely rely on
the work of the public prosecutor’s office.

Victims within criminal law in Serbia
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AN AGGRIEVED WITHIN THE ACTION
PLAN FOR CHAPTER 23 OF ACCESSION
NEGOTIATIONS WITH EU
Article 49 of the Treaty on European Union stipulates that, any European
state which respects and promotes the values prescribed in Article 2 of the
Treaty (human dignity, freedom, democracy, equality, the rule of law and
respect of human rights, including minority rights) is guaranteed the right to
apply for joining the European Union.
In the context of negotiations on joining the EU, the conditions under which
the candidate country will accept and implement the EU acquis are determined. The condition for joining the EU implies acceptance of all the rights
and obligations which the EU has been founded on as well as its institutional framework. The acquis of the European Union are divided into 35 negotiation chapters. 4
Negotiation Chapter 23 includes judicial reform, anti-corruption policy, fundamental rights and the right of citizens of the EU, and in accordance with valid
AP: judiciary, fight against corruption and fundamental rights.
On December 11th, 2015 the Government of the Republic of Serbia established the Council for the implementation of the Action Plan for Chapter 23,
as a special working body of the Government for providing professional support to the negotiating group for Chapter 23. The Council needs to submit
monthly reports on the implementation of the Action Plan, to daily monitor
the implementation of activities envisaged by the Action plan, to predict and
encourage early warning mechanism in the event of delays and other problems during the implementation of the Action plan as well as to coordinate
the reporting process. 5

4 National Convention on the European Union, “Book of recommendations of the National Convention on the European Union –
2015/2016”, Judiciary and Fundamental Human Rights, M. Antonijevic, Belgrade, 2016, pp. 145-165
5 Council for the implementation of the Action Plan for Chapter 23,
Report 4/2016 on the implementation of the Action Plan for Chapter
23, Belgrade, December 2016, http://www.mpravde.gov.rs/files/
Report%20no.%204-2016%20on%20implementation%20of%20
Acti%20on%20plan%20for%20Chapter%2023.pdf
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Based on the Report on the review of the compliance of Serbian legislation
with the EU acquis and the recommendations that the European Commission gave in this report, the Republic of Serbia has started to create Action
Plan for Chapter 23. Finalized and adopted Action Plan for Chapter 23 contains a number of activities for improving the status of aggrieved/victims,
which the Republic of Serbia has committed to implement, as well as the
bodies responsible for the implementation of these activities.
In December 2016, the Republic of Serbia published Statistical report on
efficiency of implementation of the Action Plan for Chapter 23, ending with
fourth quarter of 2016, and according to it 71% of planned activities for
the implementation by the end of 2016 has been successfully completed,
while only 7% hasn’t been completed.

ACTION PLAN FOR THE CHAPTER 23
Statistical Report on efficiency of implementation of all
activities of the Action Plan for the Chapter 23

According to the statistical report of the Republic of Serbia, a part of the Action
Plan for Chapter 23, related to the judiciary, includes 66% of completed activities, and 11% of non-completed activities.
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JUDICOARY
Statistical Report on efficiency of implementation of all
activities of the Action Plan for the Chapter 23

The second part of the Action Plan, which stipulates activities in the area of
fighting against corruption, at the end of 2016, includes 52% of completed
activities, and 10% of the activities were not completed.
FIGHT AGAINST CORRUPTION
Statistical Report on efficiency of implementation of all
activities of the Action Plan for the Chapter 23

Within the part on fundamental rights, i.e. the third part of the Action Plan, the
statistics review for the end of 2016 is a bit different, with almost 90% of completed activities (89%), and only 1% of non-completed activities.
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FUNDAMENTAL RIGHTS
Statistical Report on efficiency of implementation of all
activities of the Action Plan for the Chapter 23

The matter, which is required to emphasize is the inadequacy of the solutions
envisaged for monitoring the fulfillment of the Action Plan. Here it is primarily
discussed about the fulfillment of indicators, which are often placed in the way
that it can be formally said that a certain activity is completed, but essentially
the effects of that activity cannot be seen yet, therefore the problem of auditing
the real fulfillment of the activity arises. On the other side, in some situations, the
state has marked a certain indicator (e.g. adopting a certain Ordinance) as completed activity, while in reality Ordinance has not been adopted yet, let alone
that it can be discussed on its effects, i.e. whether the text that bears the title
Ordinance, includes essentially everything that the activity provides.
When it is discussed the status of victims in criminal proceedings in Serbia, it
is necessary to emphasize the importance not only in terms of respecting the
basic rights of victims, but also in the process of harmonization of national legislation to EU laws. A large number of significant amendments to the law are
foreseen in the Action Plan for Chapter 23 within the process of European Integration of the Republic of Serbia. The action plan calls for changes and additions to the normative framework to be implemented in order to be achieved
full alignment with Directive 2012/29/EU relating to the rights, support and
protection of victims of a criminal offence/aggrieved. Establishing victim support services, it will be improved one more aspect of access to justice.
In the part of the action plan regarding the independence of the judiciary and
war crimes, there are two important activities related to the status of an aggrieved/victim.

Victims within criminal law in Serbia
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Based on recommendations from the screening report, which refers to the necessity of raising the level of security of witnesses and witness associates, one of the
activities envisaged by AP is also under item 1.4.4.3., that refers to activities aimed
at creating and improving support services and assistance to witnesses and aggrieved at the national level, based on previous analyzes and taking into account
the already established support services and assistance to aggrieved in the courts
and public prosecutors. Since the beginning of 2016, this activity has been planned
to be performed continuously, according to a report on the status of implementation of activities, Serbia successfully implements this activity.
Additionally, the activity 1.4.4.5., which had to be implemented by the end of
2016, refers to the development of the Protocol on mandatory informing victims about all aspects of the trial that are of interest to the victims: to reach the
judgment, to release the accused from custody, convicted to serve sentence,
and others, all in accordance with Directive 2012/29/EU, Article 26. According
to the report, the authorities did not provide information on the status of implementation of these activities.
Within the part of the action plan that refers to fundamental rights and procedural guarantees, in response to a recommendation from the screening report
regarding strengthening the procedural guarantees that are in accordance with
the standards of the European Union, there is a large number of activities which
should improve the status of an aggrieved or a victim in the Republic Serbia.
Activities 3.7.1.16. and 3.7.1.17. refer mostly on analyzing the compliance of the
normative framework with the above-mentioned Directive, as well as editing
the normative framework, that would allow the victims to exercise their rights
such as the right to understand and to be understood, the rights within filing the appeal, the right to obtain information, the right to interpretation and
translation, the right to access the support services, rights relating to the protection of victims and the recognition of their specific protection needs. According to State’s report, analysis have been fully performed, while performing
other activities - changing the normative framework - is planned for the first
quarter of 2017. After these activities, it is planned that the Judicial Academy
conducts training for judges, public prosecutors, members of the court guards,
lawyers and police officers on the implementation of the minimum standard
regarding the rights, support and protection of victims in accordance with Article 25 of EU Directive. The implementation of the above-mentioned training
is planned to start from the second quarter of 2017.
The matter to emphasize is the activity under the number 3.7.1.23. which provides amendments to the normative framework in order to comply with the
concept of a victim within international agreements on the protection of human rights, whose implementation has been planned for the third quarter of
2016 and first quarter of 2017, which is, according to State’s report, the activity
that in a considerable level has been successfully implemented.
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RECOGNIZED LACKS IN PRACTICE
At the roundtable, organized within the project implementation, it was presented
a number of recognized problems in practice on account of existing lacks in the
national criminal legislation, which refers to the status of aggrieved, i.e. victims.
One of the recognized problems is the need not only to harmonize national
legislation, but also to appropriately implement legal solutions in practice.
Responsible for the implementation of the Action Plan for Chapter 23 related
to improving the status of victims, assert that the path to the appropriate implementation of regulations is related to the training and education of all relevant stakeholders, as well as their association and coordination. It is noted that
in practice it happens that everyone within their own jurisdiction performed a
great work, but as a result of the fact that all the actors haven’t been connected within the system, the victim often remains out of the protection system.
Noteworthy in practice is that there are a number of situations where victims
haven’t been assigned as the aggrieved party. First of all, there have been considered the cases that are in the phase of processing, but there haven’t been
included all persons who are, in this particular case, the victims, and most often
those who have been ignored are indirect victims. Although the indirect victims
are often the children, there is no place for excluding them from necessary protection because it must be provided to all victims of the criminal offense.
The problem of non-recognition of victims by itself in our criminal law is presented through the example that a person, who has been stolen a bicycle, is in
the same legal position as a person who is a victim of rape.
From the moment criminal offenses have been committed until the prosecution, it mostly passes a considerable length of time, which leads to the fact
that the victims are often the only evidence in the proceedings and according
to it they need to be treated. In this situation, everything is requested from a
victim, but a very little is offered to him/her, and he/she has been identified
only as a source of information.
Another problem occurs when a victim is, at the same time, an aggrieved and
a witness, and the presiding judge leaves the testimony for the trial’s end, when
as a consequence occurs prevention of the exercise of aggrieved rights in the
proceedings until the time of his/her testimony. Principally, Article 50, paragraph
2 stipulates that an aggrieved may be denied the right to go through the files
and case as long as he/she is not questioned as a witness within the procedure.
When an aggrieved appears as a witness, he/she has to give his/her personal
data, including the address and ID number, and as there is a strong possibility
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that the perpetrator haven’t previously had that personal data, as well as the
fact that usually it is a criminal offences with elements of violence, all of that
leads to justifiable fear among victim that the violence against him/her will be
repeated again. In these situations, neither the status of particularly vulnerable
witness, which is rarely applied in practice, is sufficient.
The lack of criminal prosecution partly arises because, in addition to providing the
above-mentioned personal data it is required that the victim of a hate crime as an
aggrieved publicly disclose his/her sexual orientation, which may lead to a series
of other forms of violence, and one of the biggest is existential. This particularly applies to underage persons who in those situations are often left without support,
in a number of cases, the parents abandon their child who is handed over to a
system that does not recognize or provide corresponding protection.
Also, the problem is that during the criminal proceedings an aggrieved has a
low possibility to react by legal remedies, i.e. fields of use are the damage claim
and the costs of criminal proceedings. That is, an aggrieved may appeal based
on all the reasons why a verdict can be challenged only if the public prosecutor has taken over the prosecution from the subsidiary prosecutor.
As a particular problem it is emphasized the principle of opportunity, i.e. delay of
a prosecution, because according to the latest amendments to the Act, as a condition it hasn’t been envisaged a consent of the aggrieved. Additionally, the aggrieved has no right to analyze which obligation the suspect has met in order to
be vindicated from the prosecution. There is a similar problem with the plea agreement and the time limit envisaged for the objection of the aggrieved at the time
when the prosecutor dismisses the criminal charges or suspends the prosecution.
Objection as the only legal remedy, that an aggrieved has, is not an effective
legal remedy, which is the result of a strictly centralized prosecution system.
In practice this means that, in high profile cases, as in cases that are politically sensitive, higher prosecutor’s office supervise the prosecutor’s office when
needs to be decided on criminal charges, and it follows that the aggrieved
actually file a complaint to the prosecutor’s office who has decided on the disputed report. In the case if the complaint was adopted, then it would happen
that the prosecutor himself/herself admits misstep in his/her own work.
The right of an aggrieved to take over the prosecution has been significantly
narrowed by the new law, i.e. legally it is problematically placed. Concretely, if
the prosecutor withdraws from the prosecution prior to confirmation of the indictment, the aggrieved has no other option than to file a complaint, and if it
has been adopted the public prosecutor has to take over, i.e. to continue prosecution, but if a complaint has not been adopted, the aggrieved may only file a
private complaint, unless the time limit for it has not passed. If the public prosecutor withdraws from prosecution, after the confirmation of the indictment, the
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aggrieved who was present at the hearing may then or within 8 days take over
prosecution, or if he/she was not present, he/she may then take it over within 3
months. As an additional problem is the fact that in practice it happens that the
aggrieved has not been informed about the withdrawal of the prosecution, then
some significant time limits for the aggrieved can be missed.
Victims of gender-based violence and domestic violence should also be considered,
because they are especially vulnerable witnesses due to the specific relationship between the victim and the offender, which includes personal, emotional, family relation. Although it seems that these are not severe criminal offenses, except murders
and there isn’t just a few, the consequences are psychologically devastating.
It is necessary to mention the victims of torture, according to the data available
to the Belgrade Center for Human Rights, in the period from 01st October 2010 to
01st October 2013, from 191 cases that reached the phase of the trial regarding the
criminal offense of extortion of testimony and the criminal offense of abuse and
torture against police officers and employees of the institutions for execution of
criminal sanctions, in 96 cases there were proceedings that got in the above-mentioned phase after the aggrieved had taken over prosecution or after withdrawal of
the prosecutor. In these cases, a particular aggravating circumstance is that on the
opposite side of the aggrieved is a police officer who is a part of the investigative
system, therefore to a large extent it even depends how the prosecution will be effective. The relationship between the police and the prosecution also contributes
to this, as it has not been appropriately resolved because in practice it happens
that the police officer who finds himself in a position to choose whether to listen
to the prosecutor or his/her commanding officer, he/she will always listen the one
who he/she depends from (commanding officer).
Based on the information obtained from the Press Council, when it is discussed
about media reports on victims, there are three key problems. The first problem is the fact that texts about criminal offenses are still in the black chronicle
section, and by itself are full of sensationalism. An example is domestic violence, where it has almost never been analyzed the cause of the violence, it
can rarely be found advice for women where to seek help and similar. Another
problem is the media interest that occurs at a time when violence has already
been executed and it lasts until the proceedings is initiated, but there isn’t
any reporting about the course of proceeding and final judgment. The third
problem are the sources which journalists cite, which are often unreliable and
anonymous, they make no differences between the assumptions and speculations on one hand, and the fact on the other. Code of Journalists of Serbia
contains a provision precisely about the obligation to make such a difference.
In addition to these three key problems, it is necessary to emphasize even the
ways how journalists violate the Code, reporting on victims and the event itself, and in what way it occurs violation of the rights of victims. It should be
noted that journalists should be aware of the power of media and the possible
consequences for the victim.
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RECOMMENDATIONS
Recommendations for improving the status of aggrieved, i.e. victims, at the national level have been created based on the conducted research, exchanged
opinions within organized roundtable, identified problems in practice, as well
as the information obtained during the meetings with the aim to advocate for
changes with representatives of regulatory authorities.
1.

2.

3.

4.

5.

6.

7.

8.
9.

To define the term of a victim in the Criminal Code of the Republic of Serbia,
in order to include persons whose non-proprietary interests are affected by
a criminal offence, specifically regarding circumstances of the case, victims’
age, nature, methods and consequences of the crime committed;
To organize the system of legal aid that would include providing free legal
aid to victims of criminal offences, who do not have the funds to hire an
attorney, with a focus on particularly vulnerable victims (children, victims of
gender-based violence, victims of hate crimes, victims of trafficking, etc.);
To appropriately amend the Code of Criminal Procedure in a way that
clearly and decidedly oblige the court and the prosecution to inform the
aggrieved (victim) within the proceedings in situations where there is a
dismissal of criminal charges, suspension of prosecution or withdrawal of
public prosecutor from prosecution;
To remove the provision from the Code of Criminal Procedure, which defines assumption that an aggrieved (victim) withdraws from prosecution if
he/she is not present at the trial from Article 52 paragraph 4 of the Code
of Criminal Procedure;
To ensure the protection of personal data of an aggrieved (victim) in criminal proceedings (address, ID number, etc.), with emphasis on preventing
an accused to access to personal data of an aggrieved, upon the request
by the victims themselves;
To principally follow the implementation of the protection of a particularly
vulnerable witness and to develop guidelines for improving the process
of protection of a particularly vulnerable witness both in legislation and
in practice;
To amend the Code of Criminal Procedure in the part related to delaying
criminal prosecution, in terms of the need to get an approval from the
aggrieved in order to delay criminal proceedings (opportunity principle);
To amend the legislative framework towards the requirements to compulsory
inform an aggrieved about the agreement on admitting the criminal offense;
To amend the Code of Criminal Procedure, concretely to expand the Article
19 “Assistance in collecting evidence” so that it can refer to the aggrieved
in criminal proceedings, i.e. to the victim of a committed criminal offense;
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10.
11.

To oblige the competent prosecutor to inform an aggrieved (victim) in
criminal proceedings about completing the investigation and indictment;
Formulate guidelines for the court which would define more accurately
the decision on Damage claim in criminal proceeding, or institute of “a
significant delay in the proceedings” within the meaning of Article 252,
paragraph 1 of the Code of Criminal Procedure, in order to referencing aggrieved (victim) to the civil proceedings constitutes the exception rather
than the rule in criminal practice.
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CONCLUSION
The Lawyers’ Committee for Human rights - YUCOM, as an organization that
deals with providing legal aid to all victims of human rights abuses in the Republic of Serbia since its founding, is faced with a large number of faults in
the positive legal system regarding the position of victims in criminal procedures. We are continuously active in advocating for legal reforms, participate in
public debates on laws and bylaws, and appeal and report identified systemic
breaches of fundamental human rights. Special attention is given to the most
vulnerable victims of criminal acts, that are by nature in the most unfavorable
position.
In the Republic of Serbia, the position of a victim in a criminal procedure is laid
down in a very narrow fashion. On the one hand, it does not cover all persons
that can be considered victims in the committing of the criminal act, whereas
on the other hand, the rights of these persons, i.e. what actions they can take
during the court procedure, are narrowly defined, limiting their right to seek
legal reparation to a damage request and costs of court procedure.
It is necessary to improve the position of all persons whose rights were violated in any way during the committing of a criminal act, as well as to delineate
the different types of victims, thereby allowing stronger and more adequate
legal aid to the most vulnerable groups.
The process of accession by the Republic of Serbia to the EU can certainly help
this process, and we express our hope that the activities envisaged by the Action Plan for Chapter 23 regarding the position of victims will be consistently
implemented, and that they will not represent a declarative list of implemented regulations.
We hereby appeal on the necessity of not only harmonizing national legislation, but also on the quality implementation of legal solutions in practice, due
to the fact that only an efficient protection of fundamental rights of citizens
represents the basis for a legal state and rule of law.

